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chapter 121 of title 28 and serving as a
petit or grand juror and who is not oth-
erwise an employee of the United
States;

(3) The employee is neither a citizen
nor a resident of the United States or
Canada; or

(4) The injury occurred off the em-
ploying agency’s premises and the em-
ployee was not performing official du-
ties; or

(5) The injury was caused by the em-
ployee’s willful misconduct, or the em-
ployee’s intent to kill or injure himself
or herself or another person, or was
proximately caused by the employee’s
intoxication by alcohol or illegal
drugs; or

(6) A written claim for wage loss re-
quired by 5 U.S.C. 8118(a) was not filed
within 30 days after the date of injury;
or

(7) The employee first stopped work
as a result of the injury more than 90
days following the injury; or

(8) The employee reports the injury
after employment has terminated; or

(9) The employee is enrolled in the
Civil Air Patrol, Peace Corps, Job
Corps, Youth Conservation Corps,
Work Study Programs, or another
similar group.

(b) If for reasons other than those
listed in paragraph (a) of this section,
the agency believes the employee is
not entitled to continuation of pay, the
agency may controvert an employee’s
right to continuation of pay; however,
the employee’s regular pay must be
continued and may not be interrupted
during the 45-day period unless the
controversion is sustained by the Office
and the agency is so notified, or unless
entitlement ceases under the provi-
sions of § 10.204 of this subpart.

(c) To controvert a claim for continu-
ation of pay, the employing agency
shall complete the appropriate section
of Form CA–1 and submit detailed in-
formation in support of the
controversion to the Office.

(d) If the Office determines that the
employing agency has incorrectly con-
troverted and terminated the employ-
ee’s pay, the Office shall notify the
agency and the employee’s pay shall be
continued for a period not to exceed 45
days or as otherwise directed by the Of-
fice, and the Office shall notify the

agency to convert periods of sick or an-
nual leave or leave without pay to
COP.

[52 FR 10515, Apr. 1, 1987]

§ 10.204 Termination and forfeiture of
continuation of pay.

(a) Where pay is continued after an
employee stops work due to a disabling
traumatic injury, such pay shall be ter-
minated if:

(1) Within 10 work days after the date
the employee submits claim for con-
tinuation of pay, including such claim
for a recurrence of disability, the em-
ploying agency has not received prima
facie medical evidence that the em-
ployee sustained a disabling traumatic
injury, except that pay shall be contin-
ued without interruption in the ab-
sence of such medical evidence if inves-
tigation shows to the official superior’s
satisfaction that the employee sus-
tained a disabling traumatic injury.
Where medical evidence is received by
the agency more than 10 work days
after claim is made for continuation of
pay, the agency shall continue the em-
ployee’s pay retroactive to date of ter-
mination provided the medical evi-
dence supports injury-related disabil-
ity beyond the 10 work-day period, and
restore to the employee’s account any
annual or sick leave the employee may
have used during that period. The pro-
visions of this paragraph also apply to
periods of recurrent disability as de-
scribed in § 10.208; or

(2) The employing agency receives
evidence that the attending physician
has found the employee no longer dis-
abled (i.e., the employee can perform
the duties of the position held at the
time of injury); or

(3) The employing agency receives
evidence that the attending physician
has found the employee to be partially
disabled and the employee refuses suit-
able work which has been offered by
the agency in accordance with § 10.207,
or fails to respond to such offer within
5 work days of receipt of the offer; or

(4) The employee’s scheduled period
of employment expires or employment
is otherwise terminated, provided the
date of termination of employment is
established prior to the date of injury.
(See also § 10.201(c)); or
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(5) The employing agency receives
notification from the Office that pay
should be terminated; or

(6) The 45-day continuation of pay pe-
riod expires.

(b) When an employee refuses to sub-
mit to or obstructs an examination re-
quired by the Office under the provi-
sions of 5 U.S.C. 8123(a), the right to
continuation of pay under this subpart
may be suspended until the refusal or
obstruction stops. Pay otherwise paid
or payable under this subpart for the
period of the refusal or obstruction
may be forfeited and, where already
paid, is subject to the provisions of
§ 10.201(e).

(c) If the Office determines that the
employing agency has incorrectly ter-
minated the employee’s pay or selected
an incorrect date of termination, the
Office shall instruct the agency to take
appropriate corrective action.

[52 FR 10516, Apr. 1, 1987]

§ 10.205 Pay defined for continuation
of pay purposes.

(a) For a full or part-time worker, ei-
ther permanent or temporary, who
works the same number of hours each
week of the year, or each week of the
period of appointment if less than one
year, the weekly pay rate shall be the
hourly pay rate on the date of injury
multiplied by the number of hours
worked each week, excluding overtime.

(b) For a part-time worker, either
permanent or temporary, who does not
work the same number of hours each
week but who does work each week of
the year, or each week of the period of
appointment if less than one year, the
weekly pay rate shall be the average
weekly earnings established by divid-
ing the total earnings during the one
year immediately preceding the date of
injury, excluding overtime, by the
number of weeks worked during the
one year period. For the purposes of
this computation, if the employee
worked only a part of a workweek,
such week is counted as one week.

(c) For all WAE (when actually em-
ployed), intermittent and part-time
workers, either permanent or tem-
porary, who do not work each week of
the year, or each week of the period of
appointment if less than one year, the
weekly pay rate shall be the average

weekly earnings established by divid-
ing the total earnings during the one
year immediately preceding the date of
injury, excluding overtime, by the
number of weeks worked during that
one year period. For the purposes of
this computation, if the employee
worked only a part of a workweek,
such week is counted as one week.
However, the average weekly earnings
may not be less than 150 times the av-
erage daily wage earned in the employ-
ment during the days employed within
the one year period immediately pre-
ceding the date of injury divided by 52
weeks.

(d) Premium, Sunday and holiday
pay, night and shift differential, or
other extra pay shall be included when
computing wages for continuation of
pay, but overtime pay shall not be in-
cluded.

(e) Changes in pay or salary which
would have otherwise occurred during
the 45-day period (e.g., promotion,
within-grade increase, demotion, ter-
mination of a temporary detail, etc.)
are to be reflected in the continuation
of an employee’s pay under this sub-
part, and are to take effect at the time
the event would otherwise have oc-
curred.

[52 FR 10516, Apr. 1, 1987]

§ 10.206 Agency accounting and re-
porting of continuation of pay.

(a) Pending development of a system
within the Office for directly capturing
and tabulating data on continuing pay-
ments to employees under 5 U.S.C. 8118,
each agency and instrumentality of the
United States having an employee who
is in a continuation of pay status dur-
ing the calendar quarter shall submit a
report to the Office within 30 days after
the end of each quarter (address: Direc-
tor, Office of Workers’ Compensation
Programs, U.S. Department of Labor,
Washington, DC 20210).

(b) Quarterly reports are to include
data on all continuation of pay cases
paid in the quarter for only those em-
ployees who have returned to work or
exceeded the 45-day period by the last
pay date of the reporting agency or in-
strumentality during the quarter (em-
ployees who have not returned to work
or exceeded the 45-day period by the
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